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Ness District Salmon Fishery Board – Response to Draft provisions for a Wild Fisheries (Scotland) Bill/Draft Wild 
Fisheries Strategy 17/04/16 

Chapter 1: National Wild Fisheries Strategy Since September 2015 the Group has been meeting on a regular basis to develop the Strategy which aims to provide:  • A long-term vision for managing and developing Wild fisheries in Scotland (The Strategy); • An outline methodology for achieving that vision (a Governance and Accountability Framework which ensures that everyone operates within a    clear and robust framework for decision making and accountability designed to achieve successful delivery of the purpose, aims, and objectives.); • A structure for greater stakeholder involvement on the development and management of Wild Fisheries in Scotland. In common with the provisions for a draft Bill, this Strategy will continue to be developed during the consultation process. Q1. Are you content with the structure and content of the draft National Wild Fisheries Strategy? 
YES - Overall, we are happy with the structure and content of the draft strategy. We believe that it will create a solid framework against which FMOs will be able to focus their priorities. We can see how the themes, indicators and associated activities have the potential to link into local fisheries management plans and indeed the personal objectives of individual FMO staff.  We believe that the vision could benefit from a slight amendment. In its current form it concentrates heavily on protecting and enhancing the social and economic benefits of fish and fisheries (top down approach). We feel that it is important to recognise that there are no social or economic benefits without healthy fish populations (bottom up approach). As such we would recommend that the vision is amended as follows:  ‘To protect, develop and enhance Scotland’s freshwater fish populations and the socio-economic benefits that they bring; and to promote access to fishing opportunities and participation.’   Q2. Which of the current areas within the draft Strategy would you prioritise, and why? 
We would prioritise Theme 1 (protecting and growing the resource) and Theme 4 (marketing and promoting opportunities for angling). Theme 1 carries on the work that the local fishery board and trust have started in recent years, albeit under a new national framework. We feel that this nationally coordinated approach will enable the more problematic areas of our existing fisheries management plan to be addressed. Theme 4 is an area that has been historically neglected, yet is vitally important for the future of angling.  
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Chapter 3 Wild Fisheries (Scotland) Bill Part 1 - Administration & Management of wild fisheries Introduction The purpose of this Chapter is to describe in more detail the provisions at Part 1, and to explain those areas where further refinement may be required. Detailed provisions of Part 1 Section 1 places an overarching duty on the Scottish Ministers to promote the conservation of freshwater fish and best practice in the management of wild fisheries. Section 1 should be read in conjunction with Section 43 which defines ‘conservation’ and ‘management’. Section 2 requires the Scottish Ministers to prepare a National Wild Fisheries Strategy and lay the Strategy before the Scottish Parliament. Section 3 sets out the process by which the Strategy should be reviewed and revised.  These are new elements of the fisheries management system which, alongside the sections relating to FMOs, set out the overall balance of powers and duties between national and local functions. Such duties in part reflect the Scottish Ministers’ international obligations under the Habitats Directive and the Convention for the Conservation of Salmon in the North Atlantic Ocean. 
Q3. Do you agree with the proposed high level duties on Scottish Ministers? 

DON’T KNOW - We broadly agree with the proposed high level duties on Scottish Ministers. That said, in terms of Section 3 of the provisions (Revision of the Strategy), we believe that there should be a requirement for the Scottish Ministers to publish the revised (or not as the case may be) strategy in draft form and consult the public at the end of each 5 year period.  We have reservations about the level of powers proposed for Scottish Ministers under Section 4 of the draft provisions (Research, Inquires and Obtaining Information). Section 4 subsection 1(a) states that Scottish Ministers may conduct research, inquiries or investigations into ‘any matter relating to or affecting’ wild fisheries or freshwater fish in wild fisheries. We feel that this section should be more specific as is the case under Section 64 of the Salmon and Freshwater Fisheries (Consolidation) (Scotland) Act 2003. As such we would recommend that the wording is changed to Scottish Ministers may conduct research, inquiries or investigations ‘for the purpose of protecting’ wild fisheries or freshwater fish in wild fisheries. Section 4 subsection 1(c) states that Scottish Ministers may require any of the persons mentioned in subsection (2) to provide them with any information that they may request in such form and manner as they may request. We believe that this should be changed to ‘provide them with any information that they may reasonably request’, with reference to the form and manner being removed.  We believe that Section 4 subsection (3) should contain reference to the circumstances under which it 
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would be appropriate for an authorised person to enter and take access to a wild fishery. Given that this type of operation is likely to be planned in advance, it should perhaps also require an order stating for what exact purpose and how long access may be gained.  
Section 4 sets out the powers for the Scottish Ministers to undertake research or inquiries and obtain information. Section 5 allows the Scottish Ministers to sample or tag fish for scientific purposes or for ascertaining whether an offence is being or has been committed. These sections reflect s64 and s64A of the 2003 Act. Section 6 places a duty on the Scottish Ministers to divide Scotland into areas, to be known as Fisheries Management Areas (FMAs). This section allows FMAs to be identified by reference to a map. The number or geographical boundaries of FMOs will not be set in primary legislation.  We are working closely with our Stakeholder Reference Group and the wider sector to develop proposals for Fisheries Management Areas. This work is on-going, but we wish to give stakeholders a clearer idea of our current thinking. We recognise the importance of retaining local knowledge and buy-in, but equally we recognise that FMOs must be of sufficient size and capacity to deliver the ambitions of the sector and achieve economies of scale sometimes absent within the existing structures.  Current thinking suggests that this would result in a total number of FMAs in the region of 12 to 18. This is on the basis that below 12 is likely to result in over centralisation and loss of local input while above 18 is unlikely to deliver the rationalisation and critical mass that is both possible and required. These remain working numbers and in no way reflect final thinking. The numbers set out above take into account a number of criteria, including: catchment units; biological and geographic factors; capacity, skills, resources and assets; local engagement; and the number and type of fisheries requiring management. 

Q4. Do you agree that the criteria set out in paragraph 31 are the correct criteria for identifying the number of FMAs? 

NO - There seems to be some confusion in the consultation document in terms of Fisheries Management Areas (FMAs) and Fisheries Management Organisations (FMOs). It seems that FMAs will be geographical boundaries identified on a map; however number or geographical boundaries of FMOs will not be set in primary legislation. This suggests that a FMO may cover one or more FMAs – therefore the number of FMAs may not reflect the number of FMOS.  Given the above, the number of FMAs should only take into consideration catchment units, biological and geographic factors and perhaps the number and type of fisheries requiring management. Factors such capacity, skills, resources and assets should not be included as criteria for identifying the number of FMAs. These are all factors associated with existing management structures which may or may not exist during the transition period.  
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Despite the Scottish Government’s assurances, the Ness DSFB has concerns about the ability to retain local knowledge and buy-in with a smaller number of larger FMO. Further to this, our own analysis suggests that, rather than there being economies of scale, the proposals are more likely to result in increased costs.  
Section 8 sets out the process by which Fisheries Management Organisations will be designated. The policy intention is to invite FMO applications for FMAs rather than impose a requirement for an FMO in all areas. The basis for this is that we believe that becoming an approved FMO will carry significant advantages for local fisheries management, including access to a range of powers in addition to a number of responsibilities is preferable to imposing an FMO on a particular area. We consider that this approach will result in stakeholders seeing benefit in forming FMOs, ultimately covering all of Scotland. 

Q5. Do you agree that the legislation should not include a specific requirement to have an FMO in every part of Scotland?  

YES - We believe that every part of Scotland should be covered by an FMA; however we agree that FMO areas should not be defined in the legislation, with no specific requirement to have an FMO in every part of Scotland. We would like further detail regarding the Scottish Government’s proposals for management of fisheries in an area where there is no FMO. 
  

It is intended that prospective FMOs should submit an application to Scottish Ministers including a range of information as described in section 8 and an outline draft of a local fisheries management plan. The application process is designed to ensure that the Scottish Ministers can be satisfied that the prospective FMO is suitably representative of local interests and has the capacity, skills and experience necessary to deliver the objectives, priorities and policies of the National Wild Fisheries Strategy and local fisheries management plan. This is intended to reflect the principle of ‘approved body status’. The draft provisions neither require, nor preclude, FMOs from being constituted as charities. We have considered the views of stakeholders and our Stakeholder Reference Group and the clear message is that form should follow function. Section 8 uses the term ‘person’ which is defined in the Interpretation and Legislative Reform (Scotland) Act 2010 and includes a body of persons corporate or unincorporated and a partnership constituted under the law of Scotland. 
Q6. Do you agree with the proposed approach to designation of FMOs? 

YES - We broadly agree with the proposed approach to the designation of FMOS, however, there is the potential for competitive tenders in certain areas. As such we would like the provisions to include reference to the evaluation process that would be followed in such a situation.  We note that the consultation document and draft provisions do not make reference to the proposed ‘National Unit’. It is vitally important that the sector have the opportunity to feed into its development process. This unit needs to be made up of fishery managers rather than scientists and as such we feel that the role should not be undertaken by the Marine Scotland Science Freshwater Laboratory. Its role under 
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any future management system should be to advise the National Unit and FMOs regarding scientific issues.  We believe that the level of staffing in each FMO should be driven by function, rather than form, because different areas of Scotland will require differing approaches to be adopted. For example, some areas may need more protection and enforcement, while others may need more scientific research.  
Section 10 places a duty on FMOs to prepare a local fisheries management plan and to submit the plan to the Scottish Ministers for approval. We have suggested that this should be completed within 3 months of the FMO’s designation. We are considering whether a degree of flexibility should be built into this timeframe but, because we consider the plan-led approach to be the cornerstone of the fisheries management system, we also consider that the plan should be prepared, agreed and approved as soon as possible after designation. We have also taken into account the fact that an outline draft plan will have been submitted as part of the original application process. 
7. Do you agree with the proposed approach and timeline for approval of local fisheries management plans?   

NO - We do not agree with the proposed timeline for approval of local fisheries management plans (3 months). The FMOs will be newly formed organisations which may require time to get their affairs in order. Further to this, there will be a requirement to consult with the public on the draft FMP, which could take a month or more.   The provisions have allowed the Scottish Ministers 6 months to prepare a national strategy (Section 2), despite this already having been drafted. As such we would recommend that an FMO should have a minimum of 6 months from the time of its designation to prepare and submit a Local Fisheries Management Plan for its area. We would also like the provisions to include timescales for a formal response from the Scottish Government, together with the appeals process if necessary.  
Section 9 describes the general duty of FMOs to promote the conservation of freshwater fish and best practice in the management of wild fisheries and to act in accordance with the National Wild Fisheries Strategy and the local fisheries management plan. This section places further emphasis on the plan-led approach. Sections 11-17 set out the good governance requirements for FMOs and include a specific power for the Scottish Ministers to issue guidance. These sections largely mirror the good governance requirements detailed within the 2003 Act (introduced by the Aquaculture and Fisheries (Scotland) Act 2013). We believe that these requirements have been working well and reflect good practice.  Sections 18 and 19 set out the Scottish Ministers’ powers to investigate the activities of an FMO and the action that the Scottish Ministers may take following such an investigation. Section 19 allows the Scottish Ministers to issue a direction to an FMO and, should the FMO fail to comply with that direction, Ministers may revoke the FMO’s designation. Section 20 allows such a decision to be reviewed by an independent person. 
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Q8. Do you agree with the proposed approach to good governance and investigation of FMOs? 

YES - We believe that the provisions should also include a requirement for an Annual General Meeting at which the draft annual report and accounts should be approved by the FMO board. Once approved they should then be presented to the wider community at the Annual Public meeting, as is currently the case with District Salmon Fishery Boards (which have an annual meeting of qualified proprietors).  The provisions as they currently stand suggest that the draft annual report and audited accounts be considered at the annual public meeting. This could result in comments from dozens of individuals for inclusion in the report. These individuals may not have had any input into the day to day running of the FMO or delivery of the FMP. Further to this, the public will only be presented with a draft report, which is unlikely to have been professionally printed until finalised.  We appreciate the requirement for Scottish Ministers to be able to investigate an FMO. However, we do not support the concept of Scottish Ministers being able to suspend the Organisation’s designation as an FMO where an investigation is being carried out, particularly one which lasts ‘until the Scottish Ministers decide otherwise’. This could in effect result in an indefinite period during which no management activity (including fisheries enforcement) is carried out in an FMO area, with staff not being paid.  
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Financing the fisheries management system was one of the key issues raised during the consultation and it remains one of the most important elements of this process. There remains further work to do on this issue.  Section 22 sets out the framework through which we propose that the system will be financed in future. This will allow the detail of the system to be set out in regulations, which will be subject to further Parliamentary scrutiny.  Section 22 allows the Scottish Ministers to make provision for a wild fisheries levy on owners or occupiers of fisheries for all species. The purpose of the levy is to meet, or contribute towards expenditure incurred, or to be incurred, by the Scottish Ministers or FMOs in promoting the conservation of freshwater fish and their habitats, best practice in the management of wild fisheries and otherwise in performing functions under the Act. The intention is that the levy will be used to fund local fisheries management functions, and will not be diverted to national functions.  Subsection (5) will allow different provision to be made for different wild fisheries and different species of fish. Whether the wild fisheries levy will ultimately be extended to fisheries other than salmon fisheries has yet to be determined. We recognise the concern that salmon fishery proprietors should not be the sole source of funding for all-species management. We are also mindful of concerns raised by stakeholders that the potential income would not be significant, and that such an approach may have the potential to impact the ambition to increase angling participation, promotion and development. However, in recognition of the concerns expressed, particularly by angling clubs accessing fishing on minimal, peppercorn rents, subsection (4)(d) provides for additional flexibility in allowing exemptions, discounts, remissions or repayments.  Subsection (4) (j) allows functions relating to the wild fisheries levy to be delegated to FMOs. This will include determining the rates of levies and their administration, collection and enforcement. Sufficient safeguards remain within the draft legislation will be incorporated within any subsequent Regulations to address the management of such delegated authority. 

Q9. We seek your views on the proposed approach to the wild fisheries levy. 
Under the current proposals, an owner or occupier on a salmon fishery may be charged for other wild fishing’s, even those they are not exercised due to incompatibility with the salmon fishing. Any attempt to force them to open up to all species could reduce the value of the salmon fishing’s (Section 22(2)). Local interests have been very clear that any moneys raised should be used to support the work of the FMO and not the Scottish Ministers (Section 22(3) and 22(4) (h)).  The provision for exceptions, discounts, remissions or repayments could prove to be problematic in terms of budgeting and the ability of the FMO to demonstrate that it was applying a ‘fair’ and ‘consistent’ levy. It would be preferable for the Scottish Ministers to provide financial support in these particular cases, where the individual pays the assessment and seeks support from the Ministers (Section 22(4)(d)). 
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 Section 22(5) allows different provisions to be made in relation to different persons and different FMAs or other areas. Does this mean that a particular area might receive a reduced service from the FMO? It should be noted that there will likely be a large variation in the amount of money raised by the levy across the country. There will also be variations in how the money raised is spent.  We support the concept of introducing a ‘management and development levy (rod licence)’ for anglers and the concept of raising charges on all those who benefit from the wild fisheries resource to provide funding for local fisheries management.   The Scottish Government may also consider a contribution to fisheries management from those industries that are likely to have an impact on fish populations and their habitat, such as hydroelectric operators both large and small (some such as SSE do already make significant contributions to local fisheries management), Scottish Water, Scottish Canals and the aquaculture industry.  
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The Scottish Ministers have an existing policy not to introduce rod licencing in Scotland. We recognise that Scotland is unusual in that there is no direct angler contribution towards management costs. This is in contrast to most other countries where anglers pay a fee directly to the management authority. These fees are usually in addition to a separate payment to the owner/manager of the fishery for permission to fish.  Whilst recognising that some stakeholders have previously expressed concern about the possibility of a rod licence, we have received a strong message across a range of stakeholders that they consider that the current level of finance within the system would not be sufficient to fully fund fisheries management across Scotland. The analyses undertaken by the SRG and the wider sector would support this assertion. We also recognise that there are parts of Scotland where the existing levy system (and probably a levy extended to fisheries for all species) would not adequately fund fisheries management.  The stakeholder reference group has recommended that a ‘management and development levy’, raised from persons who fish in wild fisheries, should be considered as an additional funding mechanism. Support for such an approach is dependent on such a levy to be set at a level that represents ‘good value for money’ for all anglers while raising sufficient funds to make a meaningful and identifiable contribution to support the delivery of management and angling participation, promotion and development objectives.  It is important to make clear that having identified that the current level of finance within the system would not be sufficient to fully fund fisheries management, the SRG have been looking at alternative means to fund the system. In recognition of the differing opinions on how this might be addressed we have not developed outline clauses in this respect but instead will explore this issue further through an online dialogue approach. This is an area where we would wish to engage directly with those who may be impacted. Other Issues One element of the designation of FMOs that we are still considering is whether the designation of FMO status should be reviewed from time to time to be sure of their effectiveness balanced alongside a degree of certainty required to make them an attractive proposition for would be applicants. 
Q10. Should Scottish Ministers have the power to review the designation of FMO status? 

YES - We believe that the Scottish Government should only have powers to review the designation of FMO status under circumstances where there is a question whether it is properly carrying out its functions under this the Act. We also believe that the provisions should also include a definition of who would be competent to carry out such a review.  Q11. If so, what would be an appropriate period for such a review? 
We do not believe that there should be a regular review process as such. This could lead to uncertainties regarding the longevity of the organisation, impacting the attractiveness to staff and ability of the organisation to commit to long-term projects. There is also the question of who would fill the gap should the designation of an FMO be revoked.  
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During the consultation on broad principles, a number of respondents highlighted the importance of FMOs having an appropriate level of influence on planning of developments. In particular, concern was raised at the prospect of loss of the current statutory status that District Salmon Fishery Boards have in the planning process for fish farming. We are still exploring the issue of the role of FMOs in the wider planning process, but it is our intention to pursue an amendment to the Town and Country Planning (General Development Procedure) (Scotland) Order 1992 to ensure that FMOs are statutory consultees for fish farming planning applications. 
Q12. Do you agree that FMOs should be statutory consultees for fish farming applications? 

YES - We agree that FMOs should be statutory consultees for fish farming applications.   

Q13. Should we consider whether FMOs should be statutory consultees for any other types of development? 

YES - FMOs should definitely be statutory consultees for all developments likely to have an impact on fish populations and their habitats or the fisheries that they support. Some of the responsibilities currently held by SNH, SEPA and Marine Scotland should also be transferred to FMO, including fish screening regulations and perhaps applications for fish introductions and licensing of fishing otherwise by legal methods.  



11  

Chapter 4 Salmon & Freshwater Fisheries (Scotland) Bill Part 2 – Regulation of wild fishing and fisheries Introduction The purpose of this Chapter is to describe in more detail Part 2, and highlight the areas which we still need to develop further. Detailed provisions of Part 2 Section 23 provides a power to make conservation regulations for or about the conservation of fish, the habitats of those fish, and for the protection and management of wild fisheries. Sections 24-32 make further provision about the use of such conservation regulations. The approach to conservation measures is designed to simplify and consolidate a number of provisions from the 2003 Act including general regulations, close times, baits and lures regulations, carcass tagging and conservation regulations.  There has been considerable interest among stakeholders in the approach to, and the retention of, weekly and annual close times. Much of that has been in the context of its relevance and enforceability going forward and the compatibility of such an approach with other legislation. Section 24 allows conservation regulations to make provision for or about fishing for, taking or killing freshwater fish, including during a specified period or periods. We have asked our Stakeholder Reference  Group to consider further the future approach to weekly and annual close times for all species, in the light of the wider themes of increasing access to fishing, the approach to conservation limits and the enforcement of any future regime, particularly in relation to coastal netting.  It is intended that, in addition to the power of Ministers to bring forward legislation in this area, local conservation measures implemented at the request of FMOs should also be possible. It is intended that such local measures would not be subject to Parliamentary scrutiny. National measures undertaken by the Scottish Ministers would continue to be subject to negative Parliamentary procedure.  Q14. Do you agree that local conservation measures, agreed by FMOs at a local level, could be made by the Scottish Ministers without being subject to Parliamentary scrutiny? 

YES - We would welcome the introduction of a provision for FMOs to seek local statutory measures from Scottish Ministers, without being subject to Parliamentary scrutiny.  

Section 28 (in combination with Section 27) would allow conservation regulations to make provision for licensing the taking and killing of freshwater fish.   
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Q15. Do you agree with the approach to conservation regulations? 
YES - We are broadly in agreement with the proposed approach to conservation regulations. However, lessons should be learnt from problems associated with the roll out of recent conservation limits. Any new regulation should be based on sound science, with adequate time being given to collect and collate the required information. This will limit any impact on those fisheries impacted by the regulations. Of particular importance will be the need for an open and transparent two way consultation process.  Q16. We would welcome any specific comments you have in relation to section 23-32 of the draft provisions. 

We believe that the Bill should include provisions regarding fish screening; this may or may not fit into Section 25. Until recently, DSFBs were responsible for enforcing fish screening regulations. They were then transfer to the CAR regulations and became the responsibility of SEPA. We do not feel that they are being adequately addressed at present and the FMOs would be much better placed than SEPA to ensure compliance.  Section 25 should also include increased protection for juvenile salmon, in particular salmon smolts. Under the current 2003 Act there are dispensations relating to acts done in the course of cleaning or repairing dams or mill-lades or in the exercise of rights of property in the bed of any river or stream. It could, however, be argued that this is also covered by the CAR regulations.  As a general comment we feel that, where ever possible, conservation regulations should be applied on a national level to avoid confusion for anglers or netsmen who might fish or operate in different FMAs.  
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Section 33 makes provision for fishing without permission. We are suggesting that a consistent approach is taken across all species, whereby it would become a criminal offence to permission.  Section 34 and Schedule 1 prescribe the lawful methods of fishing for or taking freshwater fish. This largely replicates the existing situation, with the exception of fishing for freshwater fish species (other than salmon and sea trout). Following discussion with stakeholders and the SRG, we propose that the only legal method of fishing for freshwater fish species (other than salmon and sea trout) will be by rod and line. The table in Schedule 1 sets out more clearly the different available methods according to species and geographical location.  Elements of Part 2 to be developed further The remainder of the second chapter of Part 2 will deal with specific offences and powers to authorise introductions and activities which would otherwise be illegal (such as electrofishing).  Our policy intention is to take a consistent approach to all offences across all species. The existing offences and enforcement powers have evolved over a number of decades. As a consequence they can be difficult to understand and enforce. We wish to address these issues, whilst also broadening the offences to reflect the all species approach being adopted throughout the legislation.  As currently drafted the provisions are deliberately silent on offences as we will look to tease out the enforceability of existing offences with the relevant bodies, including the Bailiff Development Group, and options for alternative forms of prosecution (for example fixed penalty notices). We are also looking at a more pragmatic rationalisation of the existing offences and commensurate levels of fines.  Enforcement is a significant aspect of any legislation and we remain committed to develop this in partnership with practitioners and the wider sector. It is our intention that the Scottish Ministers will be responsible for licensing introductions, and licensing fishing by otherwise illegal methods. 
Q17. Are there specific examples of issues with the offences in the 2003 Act that we should be aware of in developing the framework for an all species management system? 

YES - We strongly agree with the proposal to take a consistent approach to fishing without permission across all species. We would however like to see clear definitions of the terms ‘fishing for’, ‘taking’ and ‘killing’. The term ‘killing’ was not used in the 2003 Act and is very similar to the term ‘taking’ – a definition would help us to understand the reason for its inclusion.  Section 33(1)(b) of the draft provisions makes it an offence to fish without permission in any inland waters other than those parts of a river or loch that are tidal. This leaves a significant loop hole in sections of rivers or lochs that are both freshwater and tidal, including the lower reaches of the River Ness. Brown trout and other species of fish regularly frequent these areas.  
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The law currently states that people can fish for brown trout and freshwater fish in areas which are both tidal and navigable – a loophole exploited by some anglers who are in fact targeting sea trout. We would like to see the Scottish Government completely close this loop whole by making it an offence to fish for freshwater fish without permission in any inland waters.  It is encouraging to see a number of offences being convictable on the evidence of one witness. Although we appreciate that this is controversial in some quarters, it is an essential tool for water bailiffs who often work on their own in remote areas with no witnesses. Removal of this provision would make it difficult to prosecute offences.  Under Section 37 (Powers of Enquiry) we feel that a water bailiff should also be given the powers to ask a person who is ‘about to fish’ if they have the necessary authority. We assume that the requirement for the person to produce evidence of such authority within 14 day would apply to both salmon and freshwater fish. For this approach to work, water bailiffs would require access to the Police National Computer (PNC) to confirm names and addresses. Without this access it is likely that individuals would evade prosecution.  We are not sure why Section 42 (Fish and Fisheries: Definitions) includes both ‘eels’ and the ‘fry of eels’ (should be referred to as elvers) - particularly when it does not refer to the fry of other species. We would recommend that Section 42(2) is worded: “Freshwater fish” means all life stages of fish that live in freshwater, with reference to fry of eels being removed.  We note that the definitions state that ‘fish’ does not include shellfish. The WFR process and draft provisions might provide a good opportunity to extend the powers of a water bailiff to cover freshwater pearl mussels. Despite not currently having statutory powers relating to pearl mussels, water bailiffs already work in close partnership with the Police with regards to their protection.  Under Section 2(a)(ii) of the Schedule (Rod and Line Fishing) we would recommend changing the term ‘set line’ to ‘unattended rod’, i.e. leaving a rod and line with its bait or hooks in the water, such that you are unable to take sufficient control of the rod. It should also be specified that when fishing with more than one rod, the distance between the butts of the end rods must not exceed three metres. A setline generally refers to the use of fishing line (without a rod) left unattended in water and having attached to it one or more lures or baited hooks.  
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The restriction regarding ‘fishing from a boat’ described under Section 3(1) of the Schedule (Rod and Line Fishing) is different to that under currently legislation and suggests that each person on the boat can use up to 4 rods. This should be changed to reflect the fact that where a person is fishing for or taking fish, and is doing so from a boat, the condition is that no more than 4 rods are used on the boat for that purpose at any one time.  The Scottish Government has suggested that it may consider going down the route of fixed penalty fines for offences under the new Wild Fisheries Bill. We would strongly advise against this. The maximum level of fine allowable under fixed penalty (approximately £200 compared to maximum of £2,500 under current legislation) would not act as an adequate deterrent. Furthermore, it is likely that any monies raised would go straight to the Scottish Government rather than fisheries management.  In reality, the number of water bailiff ‘contacts’ with individual anglers is extremely low. As such, an angler may decide that it is more economically viable to avoid purchasing a permit (or licence) and instead pay a fine of £200 every three years or so. There would be no criminal record associated with the fixed penalty fine and seizure of equipment would become complicated, both of which are major deterrents under the current system. Once again, without access to the Police National Computer to confirm identity, it is likely that individuals would evade prosecution.   Finally, once an annual quota is introduced for salmon, our local netsmen would like to see a review of the methods governing net and cobble and bag net fishing. In particular, they note problems experienced by bag net fisheries in adhering to the weekly close time during poor weather conditions. They would also like to see changes in the permitted methods for net and coble, designed for in river use, but locally operated in the sea. The proposed Wild Fisheries Bill provides an ideal opportunity to review the current situation, with the final agreed definition of legal methods being written in to the new bill, providing clarity for both netsmen and water bailiffs.   
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14 Chapter 5 Salmon & Freshwater Fisheries (Scotland) Bill Part 3 – Enforcement Introduction The purpose of this Chapter is to describe in more detail Part 3, and highlight the areas which we still need to develop. The draft clauses in Annex D are limited to the appointment process for Bailiffs and wardens. Detailed provisions of Part 3 Section 35 sets out the process for appointment (often referred to as ‘warranting’). The Scottish Ministers may authorise water bailiffs to operate in either a single area, or potentially, any part of Scotland. The draft also reflects the continuation of local and national appointment. 
Q18. Do you agree that the appointment of water bailiffs/wardens could be for more than one FMO and potentially nationwide? 

YES - We believe that Scottish ministers should not have powers to appoint water bailiffs in FMAs where an FMO exists.   The process for suspending or terminating a water bailiff, together with the routes by which the water bailiff may appeal, should be outlined in the provisions - as is the case for suspension of an FMO. This is particularly important if the Scottish ministers are to have powers to suspend FMO appointed water bailiffs, even if they have not been employed them.  A water bailiff authorised by Scottish ministers to operate in any part of Scotland should only be able to do so with the prior consent of individual FMO. This should also be the case for water bailiffs working in their neighbouring areas. This will ensure that resources are being used in a co-ordinated manor lead by the local FMO.  
As highlighted in our previous consultation, we consider that water bailiffs should continue to be employed and managed at a local level. The continuation of the ability to appoint bailiffs at a local level represents a change from the Wild Fisheries Review report. We have listened to stakeholders’ concerns about centralisation and we consider that the governance and accountability framework established in Part 1, will give Scottish Ministers the necessary assurances for such authorisation to take place at a local level. We will continue to keep this under review as thinking on the current and future powers for these roles develops. 
Q19. Do you agree that the appointment of bailiffs and wardens should 

YES - We recognise that the majority of water bailiff appointments are likely to be made by Fishery Management Organisations. However, particularly during the transition phase from the current to the new system of fishery management, there could be parts of Scotland that do not have an FMO and yet still need fishery protection and enforcement. Appointments are therefore likely to be necessary at both local and 
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continue to take place at both a local or national level? 
national levels. 

Section 36 is designed to complement the offence of fishing without legal right or written permission. Section 37 and 38 set out water bailiffs’ powers of enquiry and entry. The wider powers of water bailiffs are still under development. A number of stakeholders have expressed a desire for the term ‘water bailiff’ to be changed for the new legislation. A number of suggestions have been made including ‘fisheries officer’, ‘fisheries enforcement officer’ and ‘river officer’. 
Q20. Do you agree that we should consider a new title for the role of water bailiff? 

NO - We do not agree that a new title should be considered for the role of water bailiff. We feel that it is important to distinguish between a ‘job title’ and the ‘legal appointment’ referred to in the proposed wild fisheries bill and also under current legislation.  Some have suggested that the job title ‘fisheries officer’ better reflects the wider fisheries management 
work carried out by modern water bailiffs. This may well be true, however as we understand it, the 
legislation will not specify the roles and responsibilities of each role within an FMO. Rather, it will specify 
the powers of a ‘legal officer’ when enforcing specific provisions of the act. As such, the wider fisheries 
management duties are irrelevant when considering the title of the legal appointment referred to in the 
act.  
As an example, our River Director and the trust biologists are appointed as water bailiffs. Legislation usually refers to the term constable, whereas the job title is Police Officer. Environment Agency fisheries officers carry water bailiff warrants when carrying out their enforcement duties.  We disagree with the point raised by some that the term ‘bailiff’ has different legal meanings and 
connotations elsewhere in the UK. The term ‘Bailiff’, derives from the Latin bailus - a legal officer to whom 
some degree of authority, care or jurisdiction is committed. The term bailiff has been in use since the 
Norman times, with bailiffs of various kinds in existence today with offices and duties which vary greatly.  
The specific term ‘water bailiff’ is used in England, Scotland, Wales and Northern Island. Although there are slight differences in legal powers, the roles are essentially the same. We would confidently conclude that the majority of people engaged in fishing activity in the UK know what a water bailiff is and also the extent of their powers. If anything, the new wild fisheries bill will bring the role of a Scottish water bailiff much closer to that of an English or Welsh water bailiff. 
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 Some have suggested that there are negative connotations associated with the word ‘bailiff’. This may refers to the association with debt collectors. However, it is illegal for a debt collector to call themselves a bailiff, if they are not a certified officer acting on a court order. Debt collectors do not have the powers or authority of a court bailiff. Unfortunately, the negative associations are more associated with the fact that they carry out an enforcement role rather than the name itself – these associations will soon be transferred to any new name.  Finally, we feel that it is important to make a clear distinction between Marine Scotland ‘Fishery Officers’ (who are warranted as both British Sea Fishery Officers and Marine Environment Officer) and ‘water bailiffs’ – they are very similar names with very different roles and responsibilities, both operating in coastal areas.  
Following advice from stakeholders, we have also suggested that the role of fishery warden is included in the draft provisions as an additional tier of enforcement officer, in addition to the role of water bailiff. The more limited powers of wardens are set out in section 39-41. It is anticipated that the role of fishery warden will be a voluntary role, primarily focussed on checking the right of individuals to fish, but also providing a useful point of contact for anglers and other users of the resource. It should be emphasised that Water bailiffs will have much more extensive powers than wardens. 
Q21. Do you agree that there are advantages in having a second tier of enforcement officer, primarily focussed on checking permits and providing information? 

NO - We do not see the benefits of having a second tier of enforcement officers in the form of volunteer fishery wardens and would be interested in the reasons behind this proposal. It would be far better to have all of those involved in fisheries enforcement as fully warranted water bailiffs, whether voluntary or full time. Water bailiffs already act as a contact point for anglers and other water users.  
Elements of Part 3 to be developed further As currently drafted the provisions do not cover the powers of water bailiffs beyond the specific powers of enquiry and entry set out in sections 37 and 38. We wish to look at the powers of enforcement officers in parallel with our work on offences referred to in Chapter 4. We will take this forward with the relevant bodies, including the Bailiff Development Group. Enforcement is a significant aspect of any legislation and we remain committed to develop this in partnership with practitioners and the wider sector. Our policy intention is that the powers of water bailiffs will be broadly similar to the current powers, but will apply to offences relating to all species (rather than just salmon and sea trout). 
Q22. What issues in relation to powers and enforcement do you consider are barriers to providing 

The major barrier to providing appropriate protection to wild fisheries relates more to a lack of information sharing between Police Scotland and District Salmon Fishery Boards (DSFBs) than powers and enforcement. Police Scotland is currently unable to share its intelligence with DSFBs or water bailiffs due to a lack of operational protocols and agreements between the Police and the 41 individual DSFBs.  
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appropriate protection to our wild fisheries and fishing? 
 It is encouraging to learn that the Scottish Government’s policy intention is that the powers of water bailiffs will be broadly similar to the current powers. This should include the powers of detention (arrest), search and seizure. The loss of any of any one of these would create a significant barrier to protecting wild fisheries.   

Chapter 6 Salmon & Freshwater Fisheries (Scotland) Bill Part 4 – General Introduction - The purpose of this Chapter is to provide clarity on the terminology deployed throughout the draft provisions and its general interpretation.  Q23. Are the terms used throughout the draft provisions clear and unambiguous? 
NO - There seems to be some confusion in the consultation document in terms of Fisheries Management Areas (FMAs) and Fisheries Management Organisations (FMOs). We would like to see clear definitions of the terms ‘fishing for’, ‘taking’ and ‘killing’.   We are not sure why Section 42 (Fish and Fisheries: Definitions) includes both ‘eels’ and the ‘fry of eels’ (should be referred to as elvers) - particularly when it does not refer to the fry of other species. We would recommend that Section 42(2) is worded: “Freshwater fish” means all life stages of fish that live in freshwater, with reference to fry of eels being removed.  Under Section 2(a)(ii) of the Schedule (Rod and Line Fishing) we would recommend changing the term ‘set line’ to ‘unattended rod’, i.e. leaving a rod and line with its bait or hooks in the water, such that you are unable to take sufficient control of the rod. It should also be specified that when fishing with more than one rod, the distance between the butts of the end rods must not exceed three metres. A setline generally refers to the use of fishing line (without a rod) left unattended in water and having attached to it one or more lures or baited hooks.  



20  

Chapter 7 - Assessing impact Strategic Environmental Assessment In accordance with the requirements of the Environmental Assessment (Scotland) Act 2005, the potential scope and content of the draft Bill provisions and the draft national strategy were reviewed against the statutory criteria set out in the Act, to ascertain whether they would be likely to have significant effects on the environment. It is worth noting that many of the freshwater fisheries management activities addressed by these draft policy instruments are already taking place in many areas of Scotland. However, they provide an opportunity to extend these to the whole of Scotland, across all freshwater fish species, and to provide improved integration and communication between the various agencies, organisations and stakeholders involved in freshwater fisheries management. Based on the evaluation against the statutory criteria, the Scottish Government has concluded that they may give rise to environmental effects. As a result, our view is that strategic environmental assessment is required at this stage.  A strategic environmental assessment has been undertaken and the results are set out in the Environmental Report that sits alongside this consultation document.  Business and Regulatory Impact Assessment  The Scottish Government is committed to consulting with all parties potentially affected by proposals for new regulation, or where any regulation is being changed significantly. All policy changes, whether European or domestic, which may have an impact upon business or the third sector should be accompanied by a Business and Regulatory Impact Assessment (BRIA). 
The BRIA helps policy makers to use available evidence to find proposals that best achieve the policy objectives while minimising costs and burdens. Through consultation and engagement with business, the costs and benefits of the proposed legislation can be analysed. It also ensures that any impact on business, particularly small enterprises, is fully considered before regulations are made. 
  A detailed Business and Regulatory Impact Assessment (BRIA) will be developed as part of the accompanying documents for the Bill when it is laid in the Scottish Parliament. For the purposes of this consultation we have not looked to develop a draft BRIA, not least as we are still engaging with stakeholders around the makeup of the future legislation, much of which would not benefit from speculation at this juncture.  However to assist that process going forward we anticipate that we will be  soon be in a position to publish our independently commissioned work on the economic and social value of all of Scotland’s wild fisheries. This will provide up to date information on the value of Scotland’s wild fish resources and help inform the development of policy in the future. We will do our best to ensure that this is available during the consultation period. At this stage we want to invite information on the potential impact of the proposals outlined in this consultation. 
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Q24. What do you consider would be the key resource issues for an FMO under the proposed new regulatory structure? 

The multi species remit and potential angler levy will result in a much wider remit for water bailiffs. The work of a bailiff is currently limited to the areas accessible to salmon, whereas they will now be required to patrol hill lochs and areas of river not accessible to salmon, but where other fish species are present.  The new structure will clearly introduce a fisheries development role. This is not currently delivered in the majority of areas across Scotland and so will be an additional resource. It is also likely that new national priorities, together with the need to further develop conservation regulations, will result in an increased workload for biologists.   It should be noted that many fishery boards and trust currently operate on extremely tight budgets. Despite this, and due to the dedication of their staff and considerable voluntary input from board members, they are just able to deliver the minimum service. The reform process provides an opportunity to resolve this situation – with alternative funding sources allowing adequate staffing and financial resources to ensure that priorities can be delivered without staff having to work excessive hours.  Q25. What other information do we need to consider in developing a BRIA for the Bill when it is laid before the Scottish Parliament? 

Provision for compensation or support for angling clubs and inland netsmen in terms of the impacts of conservation regulations.  

 


